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activities where implementation is ini-
tiated or completed prior to award are
not eligible and will not be reimbursed.

[72 FR 57875, Oct. 11, 2007, as amended at 72
FR 61750, Oct. 31, 2007]

§206.440 Appeals.

An eligible applicant, subgrantee, or
grantee may appeal any determination
previously made related to an applica-
tion for or the provision of Federal as-
sistance according to the procedures
below.

(a) Format and Content. The applicant
or subgrantee will make the appeal in
writing through the grantee to the Re-
gional Director. The grantee shall re-
view and evaluate all subgrantee ap-
peals before submission to the Regional
Director. The grantee may make grant-
ee-related appeals to the Regional Di-
rector. The appeal shall contain docu-
mented justification supporting the ap-
pellant’s position, specifying the mone-
tary figure in dispute and the provi-
sions in Federal law, regulation, or pol-
icy with which the appellant believes
the initial action was inconsistent.

(b) Levels of Appeal. (1) The Regional
Director will consider first appeals for
hazard mitigation grant program-re-
lated decisions under subparts M and N
of this part.

(2) The Associate Director/Executive
Associate Director for Mitigation will
consider appeals of the Regional Direc-
tor’s decision on any first appeal under
paragraph (b)(1) of this section.

(c) Time Limits. (1) Appellants must
make appeals within 60 days after re-
ceipt of a notice of the action that is
being appealed.

(2) The grantee will review and for-
ward appeals from an applicant or sub-
grantee, with a written recommenda-
tion, to the Regional Director within 60
days of receipt.

(3) Within 90 days following receipt of
an appeal, the Regional Director (for
first appeals) or Associate Director/Ex-
ecutive Associate Director (for second
appeals) will notify the grantee in writ-
ing of the disposition of the appeal or
of the need for additional information.
A request by the Regional Director or
Associate Director/Executive Associate
Director for additional information
will include a date by which the infor-
mation must be provided. Within 90

Pt. 207

days following the receipt of the re-
quested additional information or fol-
lowing expiration of the period for pro-
viding the information, the Regional
Director or Associate Director/Execu-
tive Associate Director will notify the
grantee in writing of the disposition of
the appeal. If the decision is to grant
the appeal, the Regional Director will
take appropriate implementing action.

(d) Technical Advice. In appeals in-
volving highly technical issues, the Re-
gional Director or Associate Director/
Executive Associate Director may, at
his or her discretion, submit the appeal
to an independent scientific or tech-
nical person or group having expertise
in the subject matter of the appeal for
advice or recommendation. The period
for this technical review may be in ad-
dition to other allotted time periods.
Within 90 days of receipt of the report,
the Regional Director or Associate Di-
rector/Executive Associate Director
will notify the grantee in writing of
the disposition of the appeal.

(e) Transition. (1) This rule is effec-
tive for all appeals pending on and ap-
peals from decisions issued on or after
May 8, 1998, except as provided in para-
graph (e)(2) of this section.

(2) Appeals pending from a decision
of an Associate Director/Executive As-
sociate Director before May 8, 1998 may
be appealed to the Director in accord-
ance with 44 CFR 206.440 as it existed
before May 8, 1998.

(3) The decision of the FEMA official
at the next higher appeal level shall be
the final administrative decision of
FEMA.

[63 FR 17111, Apr. 8, 1998]
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U.S.C. 5121 through 5206; Reorganization
Plan No. 3 of 1978, 43 FR 41943, 3 CFR, 1978
Comp., p. 329; Homeland Security Act of 2002,
6 U.S.C. 101; E.O. 12127, 44 FR 19367, 3 CFR,
1979 Comp., p. 376; E.O. 12148, 44 FR 43239, 3
CFR, 1979 Comp., p. 412; E.O. 13286, 68 FR
10619, 3 CFR, 2003 Comp., p. 166.

SOURCE: 72 FR 57875, Oct. 11, 2007, unless
otherwise noted.

§207.1 Purpose.

The purpose of this part is to imple-
ment section 324 of the Robert T. Staf-
ford Disaster Relief and Emergency As-
sistance Act (Stafford Act), 42 U.S.C.
5165Db.

§207.2 Definitions.

Cap means the maximum dollar
amount that may be provided to a
grantee for management cost funds for
a single declaration pursuant to
§207.5(c) of this part.

Chief Financial Officer (CFO) is the
Chief Financial Officer of FEMA, or
his/her designated representative.

Cognizant Agency means the Federal
agency responsible for reviewing, nego-
tiating, and approving cost allocation
plans or indirect cost proposals devel-
oped on behalf of all Federal agencies.
The Office of Management and Budget
(OMB) publishes a listing of cognizant
agencies.

Grant means an award of financial as-
sistance making payment in cash,
property, or in kind for a specified pur-
pose, by the Federal Government to an
eligible grantee.

Grantee for purposes of this part
means the government to which a Pub-
lic Assistance (PA) or Hazard Mitiga-
tion Grant Program (HMGP) grant is
awarded that is accountable for the use
of the funds provided. The grantee is
the entire legal entity even if only a
particular component of the entity is
designated in the grant award docu-
ment. Generally, the State is the
grantee. However, after a declaration,
an Indian tribal government may
choose to be a grantee, or may act as a
subgrantee under the State for pur-
poses of administering a grant under
PA, HMGP, or both. When an Indian
tribal government has chosen to act as
grantee, it will also assume the respon-
sibilities of a ‘‘grantee’ under this part
for the purposes of administering man-
agement cost funding.

44 CFR Ch. | (10-1-08 Edition)

Hazard Mitigation Grant Program
(HMGP) means the program imple-
mented at part 206, subpart N of this
chapter.

HMGP lock-in ceiling means the level
of HMGP funding available to a grant-
ee for a particular disaster declaration.

HMGP project narrative refers to the
request submitted for HMGP funding.

Indian tribal government is a Federally
recognized governing body of an Indian
or Alaska Native tribe, band, nation,
pueblo, village, or community that the
Secretary of Interior acknowledges to
exist as an Indian tribe under the Fed-
erally Recognized Tribe List Act of
1994, 25 U.S.C. 479a. This does not in-
clude Alaska Native corporations, the
ownership of which is vested in private
individuals.

Indirect Costs means costs that are in-
curred by a grantee for a common or
joint purpose benefiting more than one
cost objective that are not readily as-
signable to the cost objectives specifi-
cally benefited.

Lock-in means the amount of man-
agement cost funds available to a
grantee for PA or HMGP, respectively,
for a particular major disaster or emer-
gency, as FEMA determines at 30 days,
6 months, and 12 months or upon cal-
culation of the final HMGP lock-in
ceiling, whichever is later.

Management Costs means any indirect
costs, administrative expenses, and any
other expenses not directly chargeable
to a specific project that are reason-
ably incurred by a grantee or sub-
grantee in administering and managing
a PA or HMGP grant award. For
HMGP, management cost funding is
provided outside of Federal assistance
limits defined at §206.432(b) of this
chapter.

Project refers to a project as defined
at §206.201(i) of this chapter for PA or
eligible activities as defined at
§206.434(d) of this chapter for HMGP.

Project Worksheet (PW) refers to
FEMA Form 90-91, or any successor
form, on which the scope of work and
cost estimate for a logical grouping of
work required under the PA program
as a result of a declared major disaster
or emergency is documented.

Public Assistance (PA) means the pro-
gram implemented at part 206, subparts
G and H of this chapter.
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Regional Administrator is the head of a
FEMA regional office, or his/her des-
ignated representative, appointed
under section 507 of the Post-Katrina
Emergency Management Reform Act of
2006 (Pub. L. 109-295). The term also re-
fers to Regional Directors as discussed
in Part 2 of this chapter.

Stafford Act refers to the Robert T.
Stafford Disaster Relief and Emer-
gency Assistance Act, as amended (42
U.S.C. 5121-5206).

State is any State of the United
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam,
American Samoa, and the Common-
wealth of the Northern Mariana Is-
lands.

Subgrantee means the government or
other legal entity to which a grantee
awards a subgrant and which is ac-
countable to the grantee for the use of
the funds provided. Subgrantees can be
a State agency, local government, pri-
vate nonprofit organization, or Indian
tribal government.

§207.3 Applicability and eligibility.

Only PA and HMGP grantees with PA
and HMGP grants awarded pursuant to
major disasters and emergencies de-
clared by the President on or after No-
vember 13, 2007 are eligible to apply to
FEMA for management cost funding
under this part.

§207.4 Responsibilities.

(a) General. This section identifies
key responsibilities of FEMA and
grantees in carrying out section 324 of
the Stafford Act, 42 U.S.C. 5165b. These
responsibilities are unique to the ad-
ministration of this part and are in ad-
dition to common Federal Government
requirements of grantees and sub-
grantees, consistent with OMB circu-
lars and other applicable requirements,
such as part 13 of this chapter.

(b) FEMA. FEMA is responsible for:

(1) Determining the lock-in amount
for management costs in accordance
with §207.5.

(2) Obligating funds for management
costs in accordance with §207.5(b).

(3) Deobligating funds provided for
management costs not disbursed in ac-
cordance with §207.8(b).

§207.5

(4) Reviewing management cost rates
not later than 3 years after this rule is
in effect and periodically thereafter.

(c) Grantee. The grantee must:

(1) Administer management cost
funds to ensure that PA and HMGP, as
applicable, are properly implemented
and closed out in accordance with pro-
gram timeframes and guidance.

(2) Determine the reasonable amount
or percentage of management cost
funding to be passed through to sub-
grantees for contributions to their
costs for administering PA and HMGP
projects and ensure that it provides
such funds to subgrantees.

(3) Address procedures for subgrantee
management costs amount or percent-
age determination, pass through, close-
out, and audit in the State administra-
tive plan required in §206.207(b) of this
chapter for PA and §206.437 of this
chapter for HMGP.

§207.5 Determination of management
cost funding.

(a) General. This section describes
how FEMA determines the amount of
funds that it will contribute under this
part for management costs for PA and/
or HMGP for a particular major dis-
aster or emergency.

(b) Lock-in. FEMA will determine the
amount of funds that it will make
available for management costs by a
lock-in, which will act as a ceiling for
funds available to a grantee, including
its subgrantees.

(1) Not earlier than 30 days and not
later than 35 days from the date of dec-
laration, FEMA will provide the grant-
ee preliminary lock-in amount(s) for
management costs based on the projec-
tions at that time of the Federal share
for financial assistance for PA and
HMGP, as applicable. In accordance
with §207.7(c), FEMA will obligate 25
percent of the estimated lock-in
amount(s) to the grantee.

(2) For planning purposes, FEMA will
revise the lock-in amount(s) at 6
months after the date of the declara-
tion. In accordance with §207.7(e),
FEMA may obligate interim amount(s)
to the grantee.

(3) FEMA will determine the final
lock-in amount(s) 12 months after date
of declaration or after determination
of the final HMGP lock-in -ceiling,
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whichever is later. FEMA will obligate
the remainder of the lock-in amount(s)
to the grantee in accordance with
§207.7(%).

(4) Rates. (i) For major disaster dec-
larations, FEMA will determine the
lock-in for PA based on a flat percent-
age rate of the Federal share of pro-
jected eligible program costs for finan-
cial assistance pursuant to sections
403, 406, and 407 of the Stafford Act, 42
U.S.C. 5170b, 5172, and 5173, respec-
tively, but not including direct Federal
assistance. For major disaster declara-
tions on or after November 13, 2007, the
PA rate will be 3.34 percent.

(ii) For major disaster declarations,
FEMA will determine the lock-in for
HMGP based on a flat percentage rate
of the Federal share of projected eligi-
ble program costs under section 404 of
the Stafford Act, 42 U.S.C. 5170c. For
major disaster declarations on or after
November 13, 2007, the HMGP rate will
be 4.89 percent.

(iii) For emergency declarations,
FEMA will determine the lock-in for
PA based on a flat percentage rate of
the Federal share of projected eligible
program costs for financial assistance
(sections 502 and 503 of the Stafford
Act, 42 U.S.C. 5192 and 5193, respec-
tively), but not including direct Fed-
eral assistance. For emergency dec-
larations on or after November 13, 2007
the rate will be 3.90 percent.

(c) The dollar amount provided to a
grantee for management cost funds for
a single declaration will not exceed
20,000,000, except as described in para-
graphs (d) and (e) of this section.

(d) The grantee must justify in writ-
ing to the Regional Administrator any
requests to change the amount of the
lock-in or the cap, extend the time pe-
riod before lock-in, or request an in-
terim obligation of funding at the time
of the 6-month lock-in adjustment. The
Regional Administrator will rec-
ommend to the Chief Financial Officer
whether to approve the extension,
change, or interim obligation. Exten-
sions, changes to the lock-in, or in-
terim obligations will not be made
without the approval of the Chief Fi-
nancial Officer.

(e) The Chief Financial Officer may
change the amount of the lock-in or
the cap, or extend the time before lock-
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in, if the Chief Financial Officer deter-
mines that the projections used to de-
termine the lock-in were inaccurate to
such a degree that the change to the
lock-in would be material, or for other
reasons in his or her discretion that
may reasonably warrant such changes.
The Chief Financial Officer will not
make such changes without consulta-
tion with the grantee and the Regional
Administrator.

§207.6 Use of funds.

(a) The grantee or subgrantee must
use management cost funds provided
under this part in accordance with
§13.22 of this chapter and only for costs
related to administration of PA or
HMGP, respectively. All charges must
be properly documented in accordance
with §207.8(f).

(b) Indirect costs may not be charged
directly to a project or reimbursed sep-
arately, but rather are considered to be
eligible management costs under this
part.

(c) Activities and costs that can be
directly charged to a project with prop-
er documentation are not eligible for
funding under this part.

§207.7 Procedures for requesting man-
agement cost funding.

(a) General. This section describes the
procedures to be used by the grantee in
requesting management cost funding.

(b) State Administrative Plan Require-
ments. State administrative plans, as
required in §206.207(b) of this chapter
for PA and §206.437 of this chapter for
HMGP, must be amended to include
procedures for subgrantee management
costs amount or percentage determina-
tion, pass through, closeout, and audit,
as required by §207.4(c)(3) before man-
agement cost funds will be provided
under this part.

(c) Initial Funding Request Submission.
Upon notification of the preliminary
lock-in amount(s) for management
costs based on the Federal share of the
projected eligible program costs for fi-
nancial assistance at that time for PA
and HMGP, as applicable, the grantee
must submit its initial management
cost funding request to the Regional
Administrator. FEMA must receive the
initial funding request before it will
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provide any management cost funds
under this part.

(1) For PA management costs, fund-
ing requests shall be submitted using a
PW.

(2) For HMGP management costs,
funding requests shall be submitted
using an HMGP project narrative.

(d) Request Documentation. The grant-
ee is required to submit, no later than
120 days after the date of declaration,
documentation to support costs and ac-
tivities for which the projected lock-in
for management cost funding will be
used. In extraordinary circumstances,
FEMA may approve a request by a
grantee to submit support documenta-
tion after 120 days. FEMA will work
with the grantee to approve or reject
the request within 30 days of receipt of
the request. If the request is rejected,
the grantee will have 30 days to resub-
mit it for reconsideration and ap-
proval. FEMA will not obligate the bal-
ance of the management costs lock-in
pursuant to a final funding request as
described in paragraph (f) of this sec-
tion or any interim amounts as allowed
under paragraph (e) of this section un-
less the grantee’s documentation is ap-
proved. The documentation must in-
clude:

(1) A description of activities, per-
sonnel requirements, and other costs
for which the grantee will use manage-
ment cost funding provided under this
part;

(2) The grantee’s plan for expending
and monitoring the funds provided
under this part and ensuring sufficient
funds are budgeted for grant closeout;
and

(3) An estimate of the percentage or
amount of pass-through funds for man-
agement costs provided under this part
that the grantee will make available to
subgrantees, and the basis, criteria, or
formula for determining the sub-
grantee percentage or amount (e.g.,
number of projects, complexity of
projects, X percent to any subgrantee).

(e) Interim Funding Request. If the
grantee can justify a bona fide need for
an additional obligation of manage-
ment cost funds at 6 months, the grant-
ee may submit a request to the Re-
gional Administrator. Any interim ob-
ligations by FEMA must be approved
by the Chief Financial Officer and will

§207.8

not exceed an amount equal to 10 per-
cent of the 6-month lock-in amount,
except in extraordinary circumstances.

(f) Final Funding Request. Upon noti-
fication of the final lock-in amount(s),
the grantee must submit a final man-
agement cost funding request to the
Regional Administrator. Any necessary
revisions to supporting documentation
must be attached to the final funding
request.

§207.8 Management cost funding over-
sight.

(a) General. The grantee has primary
responsibility for grants management
activities and accountability of funds
provided for management costs as re-
quired by part 13 of this chapter, espe-
cially §§13.20 and 13.36. The grantee is
responsible for ensuring that sub-
grantees meet all program and admin-
istrative requirements.

(b) Period of availability. (1) For major
disaster declarations, the grantee may
expend management cost funds for al-
lowable costs for a maximum of 8 years
from the date of the major disaster
declaration or 180 days after the latest
performance period date of a non-man-
agement cost PA PW or HMGP project
narrative, respectively, whichever is
sooner.

(2) For emergency declarations, the
grantee may expend management cost
funds for allowable costs for a max-
imum of 2 years from the date of the
emergency declaration or 180 days after
the latest performance period of a non-
management cost PA PW, whichever is
sooner.

(3) The period of availability may be
extended only at the written request of
the grantee, with the recommendation
of the Regional Administrator, and
with the approval of the Chief Finan-
cial Officer. The grantee must include
a justification in its request for an ex-
tension, and must demonstrate that
there is work in progress that can be
completed within the extended period
of availability. In no case will an ex-
tended period of availability allow
more than 180 days after the expiration
of any performance period extensions
granted under PA or HMGP for project
completion. FEMA will deobligate any
funds not liquidated by the grantee in
accordance with §13.23 of this chapter.
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(c) Reporting requirements. The grant-
ee must provide quarterly progress re-
ports on management cost funds to the
Regional Administrator as required by
the FEMA-State Agreement.

(d) Closeout. The grantee has primary
responsibility for the closeout tasks as-
sociated with both the program and
subgrantee requirements. Complying
with each program’s performance pe-
riod requirement, the grantee must
conduct final inspections for projects,
reconcile subgrantee expenditures, re-
solve negative audit findings, obtain
final reports from subgrantees and rec-
oncile the closeout activities of sub-
grantees with PA and HMGP grant
awards.

(e) Audit requirements. Uniform audit
requirements in §13.26 of this chapter
apply to all assistance provided under
this part.

(f) Document Retention. In compliance
with State law and procedures and
with §13.42 of this chapter, grantees
must retain records, including source
documentation to support expendi-
tures/costs incurred for management
costs, for 3 years from the date of sub-
mission of the final Financial Status
Report to FEMA that is required for
PA and HMGP. The grantee is respon-
sible for resolving questioned costs
that may result from audit findings
during the 3-year-record-retention pe-
riod and returning any disallowed costs
from ineligible activities.

§207.9 Declarations before November
13, 2007.

(a) General. This section describes
how FEMA provides administrative
and management cost funding for PA
and HMGP for major disasters or emer-
gencies declared before November 13,
2007.

(b) Eligible direct costs. Eligible direct
costs to complete approved activities
are governed by part 13 of this chapter.
The eligible direct costs for adminis-
tration and management of the pro-
gram are divided into two categories as
follows:

(1) Grantee. (i) Statutory administrative
costs. FEMA may provide funds to the
grantee to cover the extraordinary
costs incurred in preparing project
worksheets or applications, final in-
spection reports, quarterly reports,
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final audits, and related field inspec-
tions by State employees, including
overtime pay and per diem and travel
expenses, but not including regular
time for such employees. FEMA will
base the funds on the following per-
centages of the total amount of assist-
ance provided (Federal share) for all
subgrantees in the State under sections
403, 404, 406, 407, 502, and 503 of the Staf-
ford Act (42 U.S.C. 5170b, 5170c, 5172,
5173, 5192, and 5193, respectively):

(A) For the first 100,000 of total as-
sistance provided (Federal share), 3
percent of such assistance.

(B) For the next 900,000, 2 percent of
such assistance.

(C) For the next 4,000,000, 1 percent of
such assistance.

(D) For assistance over $5,000,000,
one-half of 1 percent of such assistance.

(ii) State management administrative
costs. Except for the items listed in
paragraph (b)(1)(i) of this section, other
administrative costs will be paid in ac-
cordance with §13.22 of this chapter.
The grantee and FEMA will share such
costs under the cost share provisions of
applicable PA and HMGP regulations.

(2) Subgrantee. The grantee may pro-
vide funds to the subgrantee to cover
necessary costs of requesting, obtain-
ing, and administering Federal disaster
assistance subgrants, based on the fol-
lowing percentages of net eligible costs
under sections 403, 404, 406, 407, 502, and
503 of the Stafford Act (42 U.S.C. 5170b,
5170c, 5172, 5173, 5192, and 5193, respec-
tively), for an individual applicant (ap-
plicants in this context include State
agencies):

(i) For the first $100,000 of net eligible
costs, 3 percent of such costs.

(ii) For the next $900,000, 2 percent of
such costs.

(iii) For the next $4,000,000, 1 percent
of such costs.

(iv) For those costs over $5,000,000,
one-half of 1 percent of such costs.

(c) Eligible indirect costs: (1) Grantee.
Indirect costs of administering the dis-
aster program are eligible in accord-
ance with the provisions of part 13 of
this chapter and OMB Circular No. A-
87, if the grantee provides FEMA with
a current Indirect Cost Rate Agree-
ment approved by its Cognizant Agen-
cy.
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(2) Subgrantee. No indirect costs of a
subgrantee are separately eligible be-
cause the percentage allowance in
paragraph (b)(2) of this section covers
necessary costs of requesting, obtain-
ing and administering Federal assist-
ance.

(d) Availability.

(1) For major disaster declarations,
FEMA will reimburse grantee eligible
costs as described in this section at
(b)(1)(ii) and (c)(1) for a maximum of 8
years from the date of the major dis-
aster declaration or 180 days after the
latest performance period date of a
non-management cost PA PW or prede-
cessor form or HMGP project nar-
rative, respectively, whichever is soon-
er.

(2) For emergency declarations,
FEMA will reimburse grantee eligible
costs as described in this section at
(b)(1)(di) and (c)(1) for a maximum of 2
years from the date of the emergency
declaration or 180 days after the latest
performance period of a non-manage-
ment cost PA PW or predecessor form,
whichever is sooner.

(3) The reimbursement of grantee eli-
gible costs as described in this section
at (b)(1)(ii) and (c¢)(1) may be provided
by FEMA after the periods of avail-
ability described in this section only at
the written request of the grantee,
with the recommendation of the Re-
gional Administrator, and with the ap-
proval of the Chief Financial Officer.
The grantee must include a justifica-
tion in its request for further reim-
bursement, and must demonstrate that
there is work in progress that can be
completed within the extended period
of reimbursement. In no case will reim-
bursement be provided after 180 days
after the expiration of any performance
period extensions granted under PA or
HMGP for project completion.

§207.10 Review of management cost
rates.

(a) FEMA will review management
cost rates not later than 3 years after
this rule is in effect and periodically
thereafter.

(b) In order for FEMA to review the
management cost rates established,
and in accordance with part 13 of this
chapter, the grantee and subgrantee
must document all costs expended for
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management costs (including cost
overruns). After review of this docu-
mentation, FEMA will determine

whether the established management
cost rates are adequate for the admin-
istration and closeout of the PA and
HMGP programs.
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